Sir Robert Daſhwood, Sir Samuel Daſhwood, $ 


Fobn Pery, and Edward Noel Eſq Surviving 5 
Exccutors of George Daſhwood, in Truſt for | Appellants. dr. Fohn Champante Reſps. 


Minors, the younger Children of the ſaid 
+ George Daſhwood. 


"Appellants Caſe. HE faid George Daſhwood was concerned with the Lord Ranelagh, and others, in an Undertaking for Managing the Revenue 
IDE _ in Ireland, fromk - 25th of Decemb. 1670, to the 26th of Decemb. 1675; and Sir John ne ke by che 
Undertakers to be their Treaſurer, and his Accounts relating to the Undertaking , to the 26th of Decemb. 1673, were 
Stated, Examined, and duly allowed of. 

May 3oth. 1674. Mr. Daſhwood, by leave of the other Partners, and perſuant to an Agreement reſerved in the Articles of Partnerſhip, by 
- Daſhwood's Aﬀignment. Indenture Affigned his Share in the Undertaking, (which was a Twelfth part of the whole, ) to Sir James Hayes, ( ano- 
cher of the Partners, ) and Champante ſoon after had notice that he had Aſſigned, and Mr. Daſhwood never afterwards intermedled in the 

Undertaking, nor lookt upon himſelf to be further concerned with Champante, or any other Seryants, in the Undertaking. 


March 1682. Mr. Daſhwood Died, and after his Death Sir Zobn Champante Exhibited his Bill in the Court of Exchequer againſt the Appellan's, and 

| others, and thereby demanded againſt them 58756 /. and upwards, as.due to him for Money pretended to be borrowed, and lent by him, 
on account of the Undertaking, allor moſt of it after Mr.Daſhwood's Aſſignment. To which Bull the Appellants Anſwered, and inſiſted, Thar 
Mr. Daſhwod had by the aboye mentioned Indenture Affigned his ſaid Share in the ſaid Undertaking to Sir Zames Hayes, and that Champaxte 
ſoon after had Notice, that Mr. Daſhwood had Affigned, ad that Mr. Daſhwo neyer after that intermedled in the Undertaking. 


The Court of Exchequer refuſed to give the -— mes who were only concerned as Executors, time to Examine their Witneſſes to prove 
rhe {aid Notice, but declared, that if the Appellants had proved Notice to Champante , that Daſhwood haa Afﬀigned his Intereſt in the faid 
Undertaking to Sir Zames Hayes., they ought ro be diſcharged from the ſaid Champante, as to any thing by him done on account of the faid 
Undertaking, after ſuch Notice. \ But in regard Norice was not then proved, Decreed the Appellants ſubject to Anſwer Champante's whole 
Account. Againſt which Decree, the now Appellants Appealed to your Lordſhips. | 


$ . 


11 E Upon hearing the ſaid Appeal, your Lordſhips Ordered, that the Barons ſhould proceed to Examine the Appellants Witneſſes, as to 
3 (24th; 1090 Mr. þ ſhoots Aſſignment, 0 Sir John Champante's having Notice thereof, and that the Account ſhould be underſtood to be an open Ac- 


count, as to the Appellants. : 


Proofs of Notice. Perſuant to the Lords Order, the Appellants Examined their Witneſſes in the Exchequer, being the ſame Perſons named to the Court of 
Exchequer before the firlt Hearing there, and by one of their Witneſſes, Mr. Zohn Hayes, (Brother to, and Agent for, Sir Zames Hayes in the 
faid Undertaking,) have proven, That ſoan after Mr. Daſhwood's Aſiignment Str James Hayes (ent him 32otice thereof, and 
heSwears polttively, befo2e Michaelmas, 1674, he gave Notice to ChampanteFthat Pr. Daſhwood HaY Affigned his Fnte- 
reſt in the ſatd Cinder x, to Str James Hayes, an that Champance did not atall Dbject agatnit it, aut paid Him to? the tfe 
of Sir James Hayes ſeverat Sums of Yoney, payable to Yr. Daſhwood, in reſpect of his Share io Aﬀigned, die 92 Midſum- 
mer Quarter 1674, and from thence fozward, during the Undertaking; and that abour June 9! July 1674, it was publickly 


Diſcourſed of at the Unvertakers Office in Dublin, that Y:. Daſhwood had ſo Aſſigned, 


And by 7ohn Beeſſev. another of their Witneſſes { who was a Clark in tas Undertaking) have D209en « that fit July , £2 Auguſt 
x674, Champance Himſelf told the ſaid Beeſley, that Yr, Daſhwood had parted with His Jntereit, in the ſaid Undertaking, to 
Sir JamesHayes; and allo, thatit was commonly talked of amongſt the Clerks of the Undertaking about aBonth befoze, 


So that the Appelants have not only proved Notice given to Sr. 7ohn Champante, that Mr. Daſhwood had affigned, but alſo that Champante 
himſelf took Notice thereof, and paid Money perſuant thereto; and told others, That Mr. Daſhwood had + 2% to Sr. James Hayes. 


Nov. 29. 16g0. After examining the {a Witneſſes the Cauſe was Re-heard by the Barons; and pens did not bring any Proof to contraditt 
Rehearins the Notice the Appellantsfad proved, other chan by pretending to prove by a Letter andkn Order, ( to both whiah Mr. Daſhwood's Hand 
>* was Counterfeited,) That Mr.Daſbmod acted after the ſaid Afſignment,yer Three of the Barons declared their Opinions, That the Notice 
the Appellants had proved, that Mr. Daſhwood had affigned his Share in the ſaid Undertaking to Sr. Zames Hayes, was not a ſufficient Notice, 

nor would diſcharge the Appellants from being liable ro Champant's whole Account. But however, 


Order Ordered that a Tryal at Law ſhould be had ( befo2e themſelves ) at the Barr of the Court of Exchequer, upon this Iffie, Whether 
; Champante had Notice of an Afignment made 3oth May 1674,by the ſaid George Daſhwood to the ſaid Sir James Hayes,of the ſaid George Daſh- 
pod's Share and Intereſt in the ſaid Undertaking, or not; and if the Jury found Champante had Notice of the ſaid Aﬀignment they were 


alſo to find when he had ſuch Notice. 


Againſt which Order the Appellants have Appealed.. 


; For that altho the Appellants have proved by their ſaid Witneſſes, that Champante had Notice before Micha:zlmas 1674, That 

Reafo ns of Ap P eal. Mr. Daſhwoed had WE his Intereſt in the ſaid Undertaking to Sr. Zames ies and that Champante himſelf took Marion chereof, 
and not the leaft Proof is made to the contrary ; yer the Court of Exchequer have dire&ed a Tryal at Law, not whethet 

Champante had Notice that George DaſhwooJ had aſſigned his ſaid Share in the ſaid Undertaking to Sr. Zames Hayes, but whether 

Champante had Notice of an Affignment made 3oth. May 1674, by Mr. Daſhwood to Sr. James Hayes. So that the Court have 

' tyed up the Appellants (who are only Executors, and cannor be ſuppoſed to have exa&t Knowledge of what was done in Mr. 

Daſhwood's Aﬀairs in his Life time, above Sixteen Years {1nce ) to prove that Champante had Notice of the very Deed of Afign- 


ment, made the 3oth. May 1674. 


For that the Court of Exchequer, notwithſtanding their Opinions declared in Court, That the Notice proved by the Appel- 
lants was nor ſufficient Notice ( and not ſufficient Notice 1s tobe eſteemed no Notice ) have yer directed an Iflne at Law to try 
the ſame (befo2e themlebves. ) So tha, at leaſt, the Sufficiency of ſuch Norice, which is marter of Law, and not m-tter of Fact, 
is left to be try'd by a Jury, contrary to the Law and Practice of the Realm. 


Points in which Your Lordihips Judgment is prayed. 
Whether the Appellants havs not proved that Sir John Champante had ſufficient Notice, That the Tejlator George Daſh- 
wood had Afftened his Share and intereſt in the Undertaking to Sir James Hayes. 


Whether the Teſtator George Daſhwood, from and after the tim? Sir John Champantc had ſuch Notice, onght not to be 
liſcharged againſt Sir Joha Champante, as to any Credit by him after that given to the reſt of the Undertakers. 
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